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Note:

On 16 April 2025, the Supreme Court ruling clarified that the Equality Act 2010 definition of a woman is based on biological sex; "sex" under the Equality Act 2010 refers to biological sex, not acquired gender (even with a Gender Recognition Certificate, GRC). The Equality and Human Rights Commission (EHRC) provided an interim update on 25 April to help employers and others understand how to follow the law in response to the ruling. In September 2025, the EHRC concluded its consultation on the Code of Practice for Services, Public Functions and Associations.

The CIPD has provided feedback from members on both the interim update and to the Code of Practice consultation, highlighting many of the questions and concerns that employers have. This included that the Code of Practice for Services, Public Functions and Associations, while useful to a small proportion employers that fall under the remit of that code, did not address the wider employment implications for most employers. The CIPD has highlighted to the EHRC the urgency of the need to update its Employment Code of Practice. At the time of publishing this paper, there has been no indication as to when the final Code of Practice for Services, Public Functions and Associations will be published.

The CIPD will review and update all relevant guidance and assets following EHRC publications.
[bookmark: X18734b3765f4b69f22766bb2ee10732682e0eb7]
1. UNDERSTANDING KEY TERMS

Language shapes perception, influences workplace culture and can either strengthen or undermine inclusion. The words we choose either undermine or help to promote equality, diversity, fairness, inclusion and respect.  It’s also important to recognise that different people interpret language through the lens of their experiences, culture, history and background. Being aware of these perspectives helps prevent misunderstandings, avoid exclusion and challenge negative stereotypes or bias. Moreover, effective and inclusive language usage aligned to organisational business priorities can empower and uplift people and contribute to delivering organisational outcomes.

By using inclusive, precise and contextually appropriate language you can: 
· provide clarity and accuracy without alienating or offending
· support and empower those who have faced barriers, marginalisation, or disadvantage linked to personal or protected characteristics.

Understanding the terms below will help promote awareness and inclusivity, whilst avoiding incidents of harassment or bullying.

· Gender identity — there is no specific legal definition of gender identity. The most understood meaning refers to an individual’s deeply held internal sense of being a man, woman, neither, both, or another gender. It exists independently of the sex registered or recorded at birth. Gender identity involves one’s internal sense of gender, separate from physical attributes. UK tribunals sometimes use “gender identity” in judgments when discussing discrimination cases involving transgender and non-binary people but it is not a protected characteristic in its own right under the Equality Act. Legal protection comes from the protected characteristic of gender reassignment.  
· Gender reassignment — a protected characteristic under the Equality Act 2010, is where a person proposes to transition, is transitioning or has transitioned (even partially) by changing physiological or other sex-related attributes. Importantly, protection applies without the requirement (sometimes referred to as social transitioning) for any medical treatment, surgery, or a Gender Recognition Certificate (GRC). 
· Gender dysphoria — this is a recognised medical condition where an individual feels that their emotional and psychological identity to be at variance with the gender recorded/registered at birth. This used to be known as “gender identity disorder” which is now considered to be outdated.
· Transsexual — this is the specific term used within the Equality Act to define individuals who fall within the protected characteristic of gender reassignment. This is now considered to be an outdated term.
· Transgender — transgender is a term commonly used to describe people whose gender identity does not align with the sex recorded or registered at birth.
· Non-binary — this is an umbrella term for gender identities that do not fit exclusively within the categories of male or female. Non-binary people may identify as a mix of genders, neither gender, move between genders, or define their gender in ways that exist outside the traditional binary framework. It is recognised in UK equality and inclusion guidance (eg ACAS, the CIPD) as a valid gender identity, though it is not explicitly named as a separate protected characteristic under the Equality Act 2010. Protection usually arises through the characteristic of gender reassignment or under related provisions where discrimination is linked to the protected characteristic of gender reassignment. 
· Gender expression — this is the way in which an individual chooses to express their gender. Common examples include clothing, jewellery, hairstyles, voice, names and pronouns.
· Affirmed gender — this is the term for an individual’s gender once gender reassignment has taken place.
[bookmark: X04c6b6c3842fc9d9ffbbaba557424db6c154484]
2. MAINTAINING AND RESPECTING EMPLOYEE PRIVACY

There is no requirement for a transgender individual to inform your organisation of their gender reassignment, either prior to or during their employment. You should not ask employees intrusive questions about their gender identity or affirmed gender.

In practice, you may become aware that an individual is transgender. This may be because the employee has directly informed you of this, eg they are currently transitioning so need to request time off for gender reassignment, or through indirect methods such as social media or identity documents.

To avoid breaching the individual’s privacy, you should meet with the employee, in private, to discuss sharing this information with necessary third parties. Where the information is required to be disclosed, such as for legally required recruitment checks, the employee should be informed of this in advance. In addition, you must make sure an employee is not “outed” as being transgender, as this is likely to breach privacy and data protection laws. Again, any sharing of information can be discussed and agreed with the individual in advance.
[bookmark: Xfffd4aaa13779854b2388d48de4bcf5ab626b58]
3. GENDER RECOGNITION CERTIFICATES

Under the Gender Recognition Act 2004, individuals who have undergone gender reassignment may apply for a gender recognition certificate as legal recognition of their affirmed gender. A certificate will be provided by the Gender Recognition Panel which allows the individual to go on and apply for official documents in their affirmed gender, such as a new birth certificate or marriage certificate.

Where you are aware that a job applicant or employee has undergone gender reassignment, you must not ask to be provided with a gender recognition certificate. Instead, your organisation should proceed as if they have received this certificate and the individual’s affirmed gender is legally recognised.
[bookmark: X16fc7afaa37cf94c832186ae4337970b61b0ba9]
4. USING APPROPRIATE TERMINOLOGY AND LANGUAGE

How your organisation communicates with, or about, a transgender individual will set the foundation for a respectful and inclusive workplace culture.

Although it can be easy to assume the title or appropriate pronoun to use dependent on an individual’s physical appearance, you should positively avoid making this assumption. For example, non-binary individuals may not wish to be referred to as “he” or “she” based on their appearance. It is good practice to speak to the employee, in private, and sensitively ask them how they would prefer to be addressed or referred to. You should also request their approval to communicate this to others within the business as necessary.

Equality, diversity and inclusion (EDI) training carried out by your organisation should include information on appropriate terminology and language to use when speaking to, or about, a transgender individual within the workplace. This can also be included in an internal policy.

[bookmark: X488514b339d5aa759d79a3a7e9efda320cf2f20]5. INAPPROPRIATE USE OF TERMINOLOGY OR LANGUAGE

You may experience situations where members of staff are using inappropriate, derogatory or insulting terms and phrases about individuals who are undergoing, have undergone or are proposing to undergo gender reassignment. It is vital that you take immediate action to prevent this occurring; this may be from taking informal action through to formal action in accordance with your organisation’s human resources management procedures.
[bookmark: WKID-202509260906090096-81218186]
Use of former names, pronouns and banter

Deliberately and persistently using an employee’s previous title, past name or an inappropriate pronoun (also known as “dead naming”) as a way of demeaning or insulting them could constitute harassment related to the protected characteristic of gender reassignment. Where there is evidence of such behaviour, this should be viewed as a formal disciplinary matter by your organisation and the normal disciplinary procedure should be followed.

Employees may claim they are engaged in “banter” with the individual when they are using inappropriate terminology or language. Your organisation should still view this incident seriously and steps should be taken to address this with the employee. Banter is not an acceptable defence to incidents of harassment and you will have to show your organisation has taken all reasonable steps to prevent unacceptable language should the individual bring a harassment claim at tribunal.

[bookmark: X949b248ca8cbce1fd19c6d9718c80d2adbf8581]6. HAVING AN INCLUSIVE RECRUITMENT PROCESS

Your organisation’s approach to recruitment should focus on finding the best applicant for the role, regardless of whether they have undertaken gender reassignment or not. The Equality Act 2010 offers protection against discrimination on the grounds of gender reassignment to job candidates and applicants, therefore, your organisation’s recruitment process should remain inclusive and diverse.

When carrying out a recruitment process, you can consider the following:
· when writing recruitment documents such as the job advert, job description or person specification, you should make sure these are free from any gender specific language to avoid alienating those who do not identify with a specific gender. Instead, you can use gender neutral terms such as “you will” or “the employee will”, rather than “he or she will”
· application forms may not need to classify the individual’s title or gender as required information, however where they do, they should include the option for an individual to select “prefer not to say”
· when conducting interviews, you should take care to avoid assuming the individual’s gender matches their appearance. It will be best practice to ask all applicants how they would like to be addressed during the interview
· where the individual reveals, at any time during the recruitment process, that they are undergoing, have undergone or propose to undergo gender reassignment, they should not be asked any invasive or discriminatory questions on this subject. Instead, they can be praised for their openness and any support offered by the organisation can be outlined. The process should then continue as normal, focusing on the role and not the individual’s gender reassignment.

Ultimately, recruitment decisions made by your organisation should be based on objective criteria necessary for the role, such as skills, experience and qualifications.
[bookmark: X41f5f041ed3451ef63c8587738b18b5b7177cdb]
7. PROVIDING CHANGING AND TOILET FACILITIES

The ruling by the Supreme Court decision in For Women Scotland Ltd v The Scottish Ministers, handed down on 16 April 2025, has an impact on access to single-sex spaces for transgender people, in that it clarifies that the definition of “sex” “man” and “woman” under the Equality Act 2010 refers to biological sex.

Following this decision, the Equality and Human Rights Commission (EHRC) is reviewing its statutory and non-statutory guidance on the Equality Act.

On April 25 2025, the EHRC published an interim update on the practical implications of the ruling. This outlines that it is compulsory to provide sufficient single-sex toilets in workplaces, as well as “…sufficient single-sex changing and washing facilities where these facilities are needed.”

In relation to workplaces and services that are open to the public, the interim update states:
· “trans women (biological men) should not be permitted to use the women’s facilities and trans men (biological women) should not be permitted to use the men’s facilities, as this will mean that they are no longer single-sex facilities and must be open to all users of the opposite sex
· in some circumstances the law also allows trans women (biological men) not to be permitted to use the men’s facilities, and trans men (biological woman) not to be permitted to use the women’s facilities.”

Clarity on the meaning of this point from the EHRC is provided by paragraph 221 of the Supreme Court judgment, which says that “This might be considered proportionate where reasonable objection is taken to their presence, for example, because the gender reassignment process has given them a masculine appearance or attributes to which reasonable objection might be taken in the context of the women-only service being provided.”

The interim update continues:
· “however where facilities are available to both men and women, trans people should not be put in a position where there are no facilities for them to use
· where possible, mixed-sex toilet, washing or changing facilities in addition to sufficient single-sex facilities should be provided
· where toilet, washing or changing facilities are in lockable rooms (not cubicles) which are intended for the use of one person at a time, they can be used by either women or men”.

We must now await the publication of the updated guidance for further clarity on the implications of this for employers.
[bookmark: X3913d3867e4c704a593e67169b0ab12eaf54317]
8. WORKPLACE DRESS CODES

Most organisations have a workplace dress code, usually to project a professional business image or for health and safety requirements.

Your organisation should implement the dress code flexibly to allow transgender staff the opportunity to amend and follow the dress code as per their gender identity. Any requirement to wear staff uniforms, or branded clothes, should allow staff to select the appropriate uniform which matches their gender identity.

Your organisation may decide to adapt your current dress code to provide gender-neutral appearance rules. This will usually require you to amend any gender-specific rules, such as all male employees are required to wear trousers.
[bookmark: X239c407a217a8c8081ec383f2d15b429b69bffe]
9. TIME OFF WORK FOR GENDER REASSIGNMENT 

Employees who are absent from work because of gender reassignment are provided additional protection under the Equality Act 2010. It will be discriminatory for your organisation to treat an employee less favourably for taking time off for gender reassignment than they would treat an employee who is absent from work because of sickness or another reason. For example, where an employee tells you they need time off for gender reassignment, it is likely to be discriminatory to inform them that they can take time off, but this will be unpaid.

Your organisation should meet with an employee who has requested time off because of gender reassignment to discuss how this will be accommodated. There is no set period of time contained in the legislation for this time off, so your organisation should treat this under their normal practices and procedures, as if the employee was sick or injured.

Following a request for time off work, your organisation will now be aware that the employee is undergoing gender reassignment. This information should not be disclosed to others, without the employee's prior agreement, to avoid breaching the employee’s right to privacy.

[bookmark: Xc243fcfdf9a7b4256e0cc84290aa9f1126260c5]10. CARRYING OUT FORMAL ACTION FOR ABSENCE LEVELS

When carrying out action under your organisation’s absence procedures, you should avoid including any time off work for gender reassignment when assessing whether an employee has reached the trigger point for formal action. This is likely to be classed as indirect discrimination on the grounds of gender reassignment and your organisation will need to have a sound business aim, and proportionate method of achieving this aim, to avoid acting unlawfully.
[bookmark: X98aaa452fdf34260e110a522daebb3b8318de3d]
11. PREVENTING DISCRIMINATION AND HARASSMENT

Your organisation should take all reasonable steps to prevent discrimination and harassment occurring in the workplace. Implementing a clear, well-drafted equality, diversity and inclusion policy will be a good first step as this can set out your organisation’s stance on equality in the business.

You should also carry out discrimination and harassment training as part of wider EDI training aligned to organisational priorities for all members of staff. This could take place as part of the induction process at the start of employment but should be repeated periodically, with extra training provided following incidents of discrimination. Managers and senior employees can also receive additional training covering matters, such as making decisions without taking into account discriminatory factors, spotting incidents of discrimination and handling discrimination complaints.

A useful deterrent against discrimination and harassment taking place is to address all complaints seriously and formally. It is crucial that allegations are not ignored, or judged as unimportant, based on your perception of the behaviour. In harassment cases, it will be the perception of the individual alleging harassment which will determine whether harassment has occurred or not. Taking formal disciplinary action against those who have carried out discrimination or harassment will deter the employee concerned, and others in the workforce, from carrying out future unlawful acts.

[bookmark: X119e153374d2154b48566588ccbe5e0b0abc677]12. INTRODUCING A WORKPLACE POLICY 

To reflect the diverse and inclusive nature of the business, your organisation may choose to introduce a specific gender reassignment policy. Alternatively, you can amend your organisation’s equality and diversity policy or equal opportunities policy to make reference to workplace rights, responsibilities and support for individuals who are undergoing, have undergone or are proposing to undergo gender reassignment.

These policies can be used to clearly and transparently set out your organisation’s stance on:
· time off work for gender reassignment
· use of workplace facilities
· application of workplace dress code
· security passes and access
· communication of gender reassignment
· returning to work following completion of the transition process, and
· preventing discrimination and harassment.
[bookmark: X6580bf83bb244bd8106b5a69fd4cb9c5c5812de]
13. PROVIDING WORKPLACE SUPPORT

Individuals who have undergone, are undergoing or are proposing to undergo gender reassignment may view this as a daunting transition, without the added pressure of how this will be viewed or treated in the workplace. There are many steps your organisation could take to provide workplace support for these individuals including, but not limited to:
· holding meetings with the individual to discuss whether they require ongoing support through their gender reassignment, whether any previous workplace support has had a positive impact and if they have any future concerns
· seeking further advice from equality experts, relevant support charities or medical experts
· understanding that no two individuals’ experiences are the same, especially those who are undergoing gender reassignment. Rather than making assumptions, try to agree with the employee what steps the organisation can take to provide them with support
· agreeing whether the individual wishes to have a short break before returning to work in their affirmed gender. Any administrative or security matters, such as email addresses, security passes or nameplates, should be amended prior to their return to work
· agreeing any disclosure of information regarding the gender reassignment with the individual in advance. They should receive prior warning of any required disclosure.
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