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1. PERFORMANCE MANAGEMENT OF UNDERPERFORMING EMPLOYEES
[bookmark: node-707144]
· Sometimes, employees struggle to meet satisfactory standards of work performance. When this happens, it is a performance capability matter. 
· If the employee is not able to fulfil their contract because of ill health, this will be a medical capability matter. 
This guide shows how to deal with performance capability. 
You should take a sympathetic and positive approach to employees who are struggling with their performance and work with them to identify the areas where they are failing to meet satisfactory standards, how they can improve and what support they need.
Only where the employee fails to respond satisfactorily to these efforts should dismissal be considered. 
Dismissals which have not followed a fair process and the organisation's written procedures, where applicable, are highly likely to be considered "unfair" by an employment tribunal, which may award compensation to the dismissed employee.
All employees should be made aware of the procedure in place to deal with performance capability. It is also good practice and recommended that new starters are notified of the organisation's policy for dealing with capability issues when they join.
2. LEGAL OBLIGATIONS WHEN DEALING WITH UNDER PERFORMING STAFF
Section 98 of the Employment Rights Act 1996 provides a list of potentially fair reasons for dismissal, one of which is “capability”. 
For such a dismissal to be fair, a reasonable process must be followed to achieve that dismissal, considering the organisation’s size and resources and the circumstances of the case. This reasonableness extends to the way in which in which improvement is sought, especially if the procedure may end in dismissal. 
Employers need to be able to show that they have treated the employee in a fair and consistent manner and that realistic goals have been agreed upon and reviewed.
Dismissals which have not followed this or the organisations own written procedure on performance capability are likely to be considered "unfair" by an employment tribunal so every effort should be made to follow proper procedure at each stage. 
Records should be kept throughout a performance capability process including details of meetings, agreed targets for performance improvement and the support measures discussed and agreed upon. Creating a Performance Improvement Plan (PIP) is one of the way these targets and the training and support to be provided can be recorded.
[bookmark: WKID-202507100911070910-21379195]3. THE DIFFERENCE BETWEEN A DISCIPLINARY AND CAPABILITY MATTER
When faced with a problem of poor performance, in the first instance there is the question - is the issue one of capability or discipline? 
In other words, is it that the employee wants to do the job, but for some reason cannot (capability), or that they can do the job but choose not to (disciplinary)?
The disciplinary procedure is designed to manage conduct issues such as poor behaviour or poor timekeeping and whilst the emphasis should be on helping the employee improve, it does inevitably involve a potential reprimand and even dismissal.
Where an employee is struggling to meet work performance standards and needs help and encouragement, treating the issue as one of capability allows for a more positive response.
Generally, it will be clear which approach should be adopted. However, where there is uncertainty, a preliminary investigation or meeting can take place before a decision is made on whether the proper route is discipline or capability.
Poor work performance can take a variety of forms, e.g.:
· not completing work on time
· higher error levels than others who are carrying out comparable work
· less output than others who are carrying out comparable work
· providing work that differs to what was requested.
As soon as there is cause to be concerned about poor work performance, it should be raised with the employee informally. Often, employees do not realise that their work performance is not satisfactory and this may be the only step that needs to be taken.
At that informal meeting, the employee should be informed why there is a concern and questions should be asked to find out if there are any problems, e.g.:
· does the employee understand what is expected of them?
· are the expectations reasonable?
· have they been given enough guidance/support?
· have they had sufficient training?
· has there been any changes to the work environment that are contributing to the poor performance, eg new equipment or changes to demand levels?
· are there personal or health issues involved?
Help should then be offered as appropriate.
It’s recommended to set out the standards expected of them in writing and confirm what has been agreed at that meeting, providing a copy to the employee and keeping one for your records.
Moving to a formal capability procedure should only be considered where the informal approach has not worked.
4. WHAT PREPARATIONS SHOULD I MAKE FOR A CAPABILITY MEETING?
If the informal approach has been unsuccessful, the next step is to initiate the formal capability procedure. 
This will always involve a meeting with the employee. 
You should not invite an employee to a capability meeting until you have established all the facts and therefore you should:
· assemble all the information necessary to your case. For instance, if you are concerned about persistent absence, you should have to hand all the dates and occasions on which the employee has been absent and, if possible, the reasons for the absence. If your concern is poor work performance, then you should be able to point to instances where the standard of work has fallen below the acceptable level and have examples with you
· carry out an investigation of the facts and circumstances before deciding that disciplinary action is appropriate where the case is not clear cut, i.e. there is a question as to whether it is misconduct or lack of capability.
Once you have all the facts and have decided that formal capability action is necessary, write to the employee inviting them to a meeting and set out:
· the reasons for your concern
· when and where the meeting will be held
· who will be present
· the subject matter
· the fact that they may be accompanied by a fellow employee or trade union representative.
The employee should be given enough warning to prepare so that they can put their point of view across and brief their companion if they choose to have one with them.
You should have some preliminary thoughts about the level of improvement you want to achieve and how this can be done. 
It is often best to start with small, easily achievable targets which can then be built on, rather than expect overnight success. It is important that the employee feels they are making progress. You should also consider the time frame which you are prepared to allow for the employee to make the required improvements. 
What is reasonable will depend on the nature of the problem and how easily it can be put right.
If you are inviting HR to assist at the meeting, you should have a prior discussion with them about the part they will play. Often, their role will be to ensure that you do not do or say anything which is outside the organisation's normal procedure.
5. HOW DO I SET PERFORMANCE IMPROVEMENT STANDARDS?
The standards you set for employees to reach should be SMART, i.e. specific, measurable, achievable, relevant (or realistic) and time-bound.
6. SMART CRITERIA
Specific:
It is of no use to tell someone that they need to make ‘some improvement.’ You need to set out exactly what you are expecting, e.g. no mistakes in calculating figures, no spelling or grammatical errors in letters or reports, produce work faster, on time, etc.
Measurable:
Measures can be applied to goals in terms of time, quality, quantity and/or cost. For example, “improve time management” does not offer anything tangible by which the employee, or you, can measure progress or achievement. However, “complete all assignments within the agreed deadlines,” gives a very precise measurement.
Achievable: 
The performance improvement standard should be challenging and testing but without being impossible. Constant failure to achieve agreed standards is depressing and demotivating for the individual concerned.
Relevant (or realistic):
The standards you set must be appropriate to the individual, to their job and to what the organisation requires them to contribute.
Time-bound:
You should establish a reasonable timeframe within which the improvements have to be met. What is reasonable will depend on the particular problem.
7. THE STAGES OF DEALING WITH UNSATISFACTORY PERFORMANCE
Generally, you should take the following action when dealing with poor work performance or persistent short-term absence.
An informal approach
You should discuss failures in performance with the employee concerned, listen to any reasons why they are failing and then agree a programme of work, training and guidance to help them improve. Being specific about what you want them to achieve is important; so is a time scale. If this informal approach does not work, you may need to move to a more formal procedure.
Moving to a formal capability procedure should only be considered where the informal approach has not worked.
A first formal meeting
You should follow a similar process to the informal approach but warn the employee that a failure to improve within the specified time scale could result in formal action or dismissal. A formal Performance Improvement Plan (PIP) can be used to set out the required improvements and the actions to be taken to help the employee to achieve them. At least two formal warnings should be issued before progressing to dismissal.
A final formal meeting
The employee should be warned that continued failure to improve can only result in dismissal. If there is no improvement in performance, this may result either in a final warning, or even in dismissal. It is important to understand whether failure at this point means you revert to the disciplinary procedure, or whether a final warning under the capability procedure has the same implications.
Action to end the problem
This may be dismissal, demotion or transfer. It is important at each stage of the process that employees are aware of the consequences of failing to improve their work performance or attendance, particularly if the outcome might be dismissal. They should not be able to claim later that they did not realise their job was at risk. It is also important that proper records are kept of each stage of your decisions and the reasons why they were made.
8. THE INFORMAL APPROACH

1. Assess the employee’s performance. If it is unsatisfactory, meet with them to discuss and consider any explanation or mitigation they put forward. Make sure to discuss whether their performance is impacted by a disability or a long-term health condition; if that’s the case, you may need to make reasonable adjustments. 
1. Communicate the required performance improvements to the employee.
1. Caution the employee that continued under performance could result in a formal process being instigated and give a reasonable time period for improvement. Review their performance after the agreed period.
9. FORMAL CAPABILITY PROCEDURE

1. Investigate whether performance has improved. If not, discuss the reasons for the unsatisfactory performance and any mitigating factors for it, including the impact of any disabilities.
1. Invite the employee to a formal hearing to discuss the performance problems and their causes (giving them the right to be accompanied). 
1. Discuss the concerns, what support and training has been provided so far and consider any mitigating factors or explanations put forward by the employee for the underperformance.
1. Make the employee aware of the required performance improvements and agree any support they need, e.g. training, coaching, supervisory guidance and a reasonable time limit for review. Put this together into a PIP and work through.
1. Issue a written warning, or verbal warning if it becomes appropriate or if a specific requirement of your procedures (this is not a requirement under the Acas Code of Practice so there is no need to do this automatically).
1. Hear any appeal.
1. Provide training and support outlined in the PIP during the review period.
1. Investigate whether performance has improved. If not, invite the employee to a further formal hearing to discuss the performance problems and their causes (giving them the right to be accompanied). 
1. Discuss the concerns, what support and training has been provided so far and consider any mitigating factors or explanation put forward by the employee for the underperformance. Again, consider the impact of any disability.
1. Make the employee is aware of the required performance improvements and agree any support they need, e.g. training, coaching, supervisory guidance and a reasonable time limit for review. Put this together into a PIP and work through.
1. If appropriate, the warning can be escalated to the next level. A final written warning should only follow a written warning; a written warning will follow a verbal (if used) or informal warning. 
1. Hear any appeal.
1. If a written warning has been issued, follow steps seven–12 again. If a final written warning has been issued, progress to the next step.
1. Allow a reasonable period for improvements to be made and provide training and support outlined in the PIP.
1. Investigate whether performance has improved. If not, invite the employee to a further formal hearing to discuss the performance problems and their causes (giving them the right to be accompanied). 
1. Discuss the concerns, what support and training has been provided so far and consider any mitigating factors or explanation put forward by the employee for the underperformance. Again, consider any disability-related issues the employee has that has impacted their performance.
1. During adjournment, consider if whether the employee’s performance is, when viewed objectively, satisfactory. If not, dismissal could be an appropriate option. 
1. Hear any appeal. 
10. SHOULD I HANDLE THIS DIFFERENTLY IF THE CAUSE IS ILL HEALTH?
Where the employee is suffering from ill health, you will need to adopt a different approach.
In this situation, the targets you should be agreeing with the employee are about attending work without taking frequent time off. 
You should monitor attendance carefully and carry out an interview every time the employee returns from time off sick. 
You should also make sure that there is nothing at work which triggers absences, e.g. certain tasks they are avoiding, instances of bullying or harassment, or even something simple like an allergic reaction to certain chemicals that they are required to use. An employee may feel stressed by their job and may need help or counselling.
Where the cause of frequent absences is work-related, you should try, where possible, to remove the reason for the problem. 
If an employee is finding it difficult to cope with the type or level of work, then demotion or transfer to an easier job may resolve the problem. Contact HR for advice on how to go about this before discussing this with the employee. You should also set some standards for improvement and monitor performance against those.
If the employee cannot, or will not, improve their attendance, then you should get the employee's consent to seek a medical explanation from a doctor. If this suggests actions that you could ask the employee to take to improve their attendance, then these should be agreed formally.
If there is no justifiable reason for the persistent absences and no obvious remedial action you can ask the employee to take, you should warn them that unless they reach the standards you expect, they may be dismissed. You should act on the basis that their levels of absence are higher than those which can be tolerated and that unless they can improve, they may be dismissed.
11. WHAT SHOULD I DO IF THE EMPLOYEE HAS A DISABILITY?
If an employee has an existing disability that worsens, or develops a disability, you should discuss with them:
· what restrictions their disability places on ability to carry out their usual work
· what you could do to enable them to continue to carry out their normal work, e.g. adapting equipment, changing/adapting some responsibilities/working practices
· whether or not you need to agree a readjustment to their hours
· if they would give their permission for an occupational health or doctors’ assessment of their changing needs and suitable adjustments.
If their existing job is now unsuitable, are there any alternative opportunities in the organisation?
