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1. ENTITLEMENT

Under the Working Time Regulations 1998 (WTR), all workers (including employees) are entitled to 5.6 weeks’ annual leave. For someone who works five days a week, this is 28 days. 28 days is the maximum statutory annual leave that must be given.

Complications have arisen over the years in calculating this for those that work for less than five days a week, or less than 52 weeks in a year. For part-time workers, working 52 weeks a year but less than five days, the solution is simple: their weekly days or hours worked are multiplied by 5.6 to get their yearly entitlement. For those, however, who are not required to work for 52 weeks in the year but are permanently employed (ie not on a fixed-term contract), things are a little more difficult.

In 2022, the Supreme Court handed down its judgment in Harpur Trust v Brazel. The court ruled in this case that part-year workers must be given 5.6 weeks’ annual leave, and this cannot be prorated in accordance with the number of weeks they work in a year. This judgment had serious and far-reaching consequences. In response, the Government made a number of changes to how holidays are calculated and dealt with, which came into force on 1 January 2024 and from 1 April 2024 for further changes.

2. PART-YEAR/IRREGULAR HOURS WORKERS

Since 1 January 2024, Regulation 15F of the WTR has provided definitions for part-year and irregular hours workers. These are as follows:

a. a worker is an irregular hours worker, in relation to a leave year, if the number of paid hours that they will work in each pay period during the term of their contract in that year is, under the terms of their contract, wholly or mostly variable
b. a worker is a part-year worker, in relation to a leave year, if, under the terms of their contract, they are required to work only part of that year and there are periods within that year (during the term of the contract) of at least a week which they are not required to work and for which they are not paid.

In contrast, a part-time worker is anyone who works every week of the year but on fewer days or hours than a full-time colleague. A part-time pattern might mean they work three days per week instead of five, or four hours per day instead of eight, but they work 52 weeks per year. It's important to understand the difference between a part-year and irregular hours worker, and a part-time worker as the holiday calculation is different for each.

3. WHEN TO PRORATE HOLIDAYS

Annual leave can be prorated for a part-time worker. This is anyone who works 52 weeks per year but on fewer days/hours than a full-time colleague. For example, someone who works three days per week instead of five. This person would be entitled to 16.8 days’ annual leave instead of 28 days (5.6 x 3 = 16.8 days).

Annual leave can also be prorated for fixed-term contracts, where there is a clearly agreed date for when the employment will end. For example, if an employee is contracted to work for three months only to cover a busy period (eg summer holidays), their holiday entitlement will be 1.4 weeks. This is worked out by dividing 5.6 by 12 months then multiplying by three months (5.6/12 x 3 = 1.4 weeks).

It is also possible to prorate annual leave for new starters and leavers (eg someone who starts and/or leaves during an annual leave year), so that the entitlement is only based on full months worked under the contract.

Finally, it is once again possible to prorate annual leave for part-year and irregular hour workers after the Government used reforms to the WTR to reverse the impact of the Harpur Trust case. This can be applied to all annual leave years that begin on or after 1 April 2024 (some employers may therefore need to wait until January 2025 to implement these changes).

Annual leave for these workers is based on the hours worked in the pay reference period. To calculate statutory entitlement, 12.07% of the hours worked in the pay reference period is used. Alternatively, employers can choose to continue to give these workers 5.6 weeks’ annual leave, as long as that results in holiday entitlement that is no less than would be given using the 12.07% method.

4. CALCULATING LEAVE ENTITLEMENT

All workers are entitled to a minimum of 5.6 weeks’ paid annual leave per leave year. As such, there should be no need to do any further calculations to work out accrual or entitlement (apart from for mid-year leavers and starters who will require a pro rata calculation).

The percentage method, where 12.07% of the hours worked/pay received is used to determine holiday entitlement and pay, should only be used for the calculation of holiday entitlement for part-year and irregular hours workers, and only for annual leave years that begin on or after 1 April 2024.

You must have measures in place to keep track of what entitlement has been used so far in the holiday year for all workers, regardless of status, and ensure everyone takes their full 5.6 weeks’ leave.

5. EXAMPLE CALCULATION – IRREGULAR HOURS OR PART-YEAR WORKER HOLIDAY

Statutory entitlement

Jill works irregular hours and is paid monthly. Her leave year starts on 1 April 2024. She is entitled to the statutory minimum holiday entitlement only. In June, she works 68 hours. To work out how much holiday she accrues in June, you will need to calculate 12.07% of 68 hours.

Step 1: divide the hours worked in the pay period by 100

68/100 = 0.68

Step 2: multiply the answer to step 1 by 12.07

0.68 x 12.07 = 8.2076

Step 3: round up or down to the nearest hour

8.2076 becomes 8.

Jill accrued eight hours of holiday during the month of June. It should be noted that the hours can be rounded down (to zero if it is less than 30 minutes) but will be rounded up to one hour if it is 30 minutes or more.

More than statutory entitlement

To find the relevant percentage for these workers, you would need to do the following calculation.

Total holiday entitlement divided by remaining working weeks in the year x 100.

If a part-year worker is entitled to six weeks of leave as per their contract, then:

6/46 = 0.1304

0.1304 x 100 = 13.04

Therefore, this worker’s holiday entitlement would be calculated as 13.04% of actual hours worked in a pay period.

[bookmark: WKID-202403211129160631-96958895]6. CALCULATING HOLIDAY PAY

Full-year workers

The law requires that four weeks of a worker’s annual leave entitlement should be paid at the worker’s “normal pay”. For convenience, some employers choose to define the first four weeks of a worker’s overall holiday entitlement as the four weeks that attract the higher rate of pay, but this is not a requirement under the law. Whatever the position that the organisation elects to take should be set out in the employment contract, to make sure no confusion arises over this issue.

Any remaining holiday pay can be paid at the employee’s “basic” rate, ie the basic contractual rate without the additional payments.
[bookmark: WKID-202403211130230135-55219501]
Irregular hours and part-year workers

All of the holiday pay should be based on an average of total pay; there is no distinction for these groups between “normal” and “basic” for the purposes of holiday pay.
[bookmark: WKID-202403211131310757-96432121]
Normal pay

For leave years that started on or after 1 January 2024, “normal pay” includes:

· payments, including commission payments, which are intrinsically linked to the performance of tasks which the worker is obliged to carry out under the terms of their contract
· payments for professional or personal status relating to length of service, seniority or professional qualifications
· other payments, such as overtime payments, which have been regularly paid to the worker in the last 52 weeks.

Where weekly pay varies (eg for workers on a zero-hours contract), you should calculate holiday pay based on an employee’s average weekly earnings over the preceding 52 paid weeks which fall immediately before the holiday period.

The 52-week reference period includes only weeks where the worker received pay. It must not include weeks where they were not paid as they did not work. It should also not include any weeks where “normal” pay wasn’t given, eg because they were on sick leave so given sick pay. You can go back for a maximum of two years (104 weeks) to obtain the relevant 52 weeks’ pay data. In the event that there is not 52 weeks’ data from the previous 104 weeks, then the reference period becomes the number of weeks’ worth of data available. For example, if the employee has not been in employment long enough to attract 52 weeks’ pay then the reference period will be the corresponding number of weeks worked.

Holiday can be taken in blocks of one week to ensure pay calculations are correct and based on average weekly pay. Where a worker is paid a regular weekly salary, with fixed hours and fixed pay, there is no need to make a separate holiday pay calculation. The worker will be paid their normal weekly amount.
[bookmark: X3128e173d13762185f14488ae5bb73b92d68556]
7. EXAMPLE CALCULATION – AVERAGE WEEKLY PAY

Add earnings from previous 52 working weeks/52 = average weekly pay.

Pay for holiday period = average weekly pay x number of weeks’ holiday.
For example, if an employee’s average weekly pay is £100 and they want to take two weeks’ holiday: £100 x 2 = £200 holiday pay. This calculation should be re-done at the beginning of every holiday period.

8. PAYING HOLIDAY PAY TO PART-YEAR OR IRREGULAR HOURS WORKERS

For leave years beginning on or after 1 April 2024, there are two alternative methods for paying holiday pay and you can choose which one you use.

You don’t have to use the same method for all of your workers of these types. You may use different methods for different groups of workers but be careful not to discriminate when choosing which method will apply to who.
[bookmark: WKID-202403211136230663-25763003]
Pay holiday pay when worker takes holiday (default method)

If you choose this method, you will pay workers their holiday pay when they take the holiday that they have accrued. The same method of calculation will be used as is currently used to work out holiday pay for someone whose pay varies, ie calculate the average paid over the previous 52 weeks. This should be based on “normal” pay, which includes overtime and commission.
[bookmark: WKID-202403211137130641-75542851]
Rolled-up holiday pay — for annual leave years beginning on or after 1 April 2024

Alternatively, employers can choose to pay "rolled-up holiday pay” (RUHP). This is when a worker is paid holiday pay at the same time as they receive their wages, so the payments are “rolled” together.

Paying RUHP means adding on an extra 12.07% of total pay for work done in the pay period and paying it in each pay packet. The worker is then not paid when they actually take the holiday they have accrued. Note that the extra element added on to pay is calculated on total pay earned in that pay period. A worker’s payslip must clearly set out the element of pay attributed to RUHP. Workers who receive RUHP must still be permitted, and encouraged, to take their holiday entitlement.

9. RESOLVING HOLIDAY CALCULATION ERRORS

[bookmark: WKID-202311281045570725-26039718]Paying in lieu

Paying in lieu of statutory minimum entitlement (5.6 weeks) is not allowed unless employment is terminated. You must let employees take the full 5.6 weeks’ leave within the current holiday year.
[bookmark: WKID-202311281046170542-87743707]
Failing to pay backpay

Where an employee or union request that backpay is given for previously underpaid holiday, it’s likely you will have to do so, otherwise you are at significant risk of receiving an unlawful deduction from wages claims. Usually, an unlawful deductions claim must be paid within three months of the last deduction, or in this case, within three months of the last holiday pay payment. However, since the Supreme Court decision in Chief Constable of the Police Service of Northern Ireland v Agnew [2023], where a series of unlawful deductions have occurred, only the first of those deductions must be within three months of the claim being made: as long as there is a factual link between each unlawful deduction, the series will not be broken even where there is a gap of more than three months in unlawful deduction.

Additionally, there are the risks of disrupting employee relations, thus reducing productivity, engagement and satisfaction, as well as action from trade unions.

10. CONSEQUENCES OF FAILING TO GIVE SUFFICIENT HOLIDAY

Not providing the full 5.6 weeks’ entitlement will be in breach of the law and is not recommended. In this situation, there is a significant risk of tribunal claims, industrial action, employee grievances and resignations. There could also be wider implications for the organisation’s reputation with the general public.
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