LINE MANAGER GUIDE – MANAGE A WHISTLEBLOWING PROCEDURE
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1. Understanding whistleblowing

Whistleblowing is where an individual makes a protected disclosure to their organisation or a relevant regulator regarding suspected wrongdoing. To be covered by whistleblowing law, a worker who makes a disclosure must reasonably believe:

· they are acting in the public interest by making the disclosure
· the disclosure tends to show past, present or likely future wrongdoing.

Under the Employment Rights Act 1996, it is automatically unfair to dismiss someone for making a genuine protected disclosure and this individual must not suffer any other detriment as a result.

2. Benefits of whistleblowing

Rather than be seen as a hindrance, whistleblowing should be recognised as a valuable tool in any organisation.

Encouraging protected disclosures will give organisations a greater opportunity to discover acts of misconduct and potentially resolve these at an early stage before further damage is caused. It can be an impossible task for business leaders to notice every issue which presents itself in the workplace and whistleblowing will give staff the power to report any issues that may otherwise go unnoticed.

Whistleblowing can also present an opportunity to deal with issues that may have been hindering an organisation’s productivity or morale. Dealing with any protected disclosures in a positive way will send a message to staff that they play a valuable role in the success of the organisation whilst simultaneously aiding in retention efforts.

Embracing whistleblowing can also have a preventative effect as the existence of a proven whistleblowing system will make potential wrong-doers think twice, given that the organisation has a procedure in place for reporting and dealing with suspected wrongdoing effectively.

3. Risks of bad management

Failing to manage a whistleblowing disclosure in the correct manner can have significant consequences for an organisation and those who do not embrace a positive culture around making a protected disclosure face having acts of wrongdoing go unreported.

Allowing a significant delay, or failing to act entirely when a protected disclosure is made, risks alienating staff who feel that their concerns are not being listened to or are being disregarded.

Failing to accurately investigate or resolve genuine concerns is likely to lead to dissatisfaction amongst staff who may question how much they can rely on the organisation to protect them from harm. This could ultimately lead to a drop in morale and an increase in employee departure rates.

Those who blow the whistle and are then subjected to a detriment by a manager who believes that they are a “troublemaker” for raising the matter, can bring an employment tribunal claim against the organisation. Any dismissal on these grounds will also be automatically unfair from day one, which could lead to an expensive compensation award at a tribunal.

4. Using a whistleblowing policy

It is in an organisation’s best interests to deal with a whistleblowing disclosure when it is first raised by a worker. This allows the organisation to investigate promptly, ask further questions of a worker and, where applicable, provide feedback.

A policy should explain to workers the benefits of making a disclosure and it will be an important part of managing the whistleblowing process. It should outline the procedure, the timescale for investigation and their protections under employment legislation

An organisation needs to let its workers know about the policy and ensure they have easy access to this information. Organisations should make a special point of relaying this policy to employees whenever they make a protected disclosure or strongly indicate they are planning to make a disclosure.

It is important that managers do not refuse to address a disclosure for the sole reason that this has not complied with the policy, e.g., where the policy requires workers to make disclosures in writing or to a certain individual. Instead, managers should act proactively and help employees meet the requirements of the policy, whilst ensuring the disclosure is addressed under the policy going forward.

5. Acknowledging a disclosure

In most cases, the whistleblowing policy will encourage workers to make disclosures to their immediate line manager. 

Line managers should be trained in how to respond in these scenarios and be equipped with the knowledge and confidence to make these judgements.

HR staff should also feel comfortable addressing any whistleblowing concerns. This will be particularly helpful in cases where the immediate line management relationship is damaged or where the disclosure involves the managers themselves.

Organisations will need to be able to differentiate between a protected disclosure and a personal grievance. Any complaints that are identified as personal grievances will need to be dealt with in their own separate manner and workers should be informed of the appropriate procedure for this.

It is important to acknowledge that making a protected disclosure can take an emotional toll on some workers who may be worried about how this will affect their standing in the business. It is therefore advisable to thank the individual for their disclosure and reassure them that they will face no repercussions as a result.

6. Arrange a formal meeting

Once a disclosure has been made, and organisations are satisfied that it meets the qualifying conditions, it is good practice to hold a formal meeting with the whistleblower to discuss the matter further.

Formal meetings will not always be required if certain disclosures can be resolved informally. However, these are generally encouraged for a best practice approach and prove useful in obtaining more information when individuals refer to a whistleblowing concern in passing or mention this briefly during an unrelated workplace discussion.

Whilst it may be difficult to remain impartial when dealing with disclosures relating to their own business, it is important that organisations approach these meetings in a professional and consistent manner. 

Workers have the right to be accompanied by a trade union representative or colleague and minutes should be taken for record keeping purposes.

Employees should be allowed to explain their concerns in a safe and unbiased environment without being interrupted. Some individuals may react differently than others during the meeting and it is important not to put any unnecessary pressure on those who appear nervous.
Ultimately, these meetings are a chance for an organisation to get a full understanding of the disclosure. Naturally, the facts will differ from one instance to the next however the information gathered will prove important during any subsequent investigation.
At the end of the meeting workers should be made aware of what action and/or feedback they can expect as well as clear timescales for providing updates.

7. Investigate and assess the need for action

Using the information obtained at the meeting, organisations will need to investigate the concerns raised as part of the protected disclosure. The extent of the investigation will again differ depending on the nature of the disclosure, however it is imperative to interview any other individuals implicated as part of the disclosure.

Whilst there is no maximum time limit for an investigation, this should be completed without any undue delay and in accordance with any timelines set out within the whistleblowing policy. 

This is especially important where the disclosure relates to a potential concern for safety. In some cases, there may be an unavoidable delay and, if there is, this should be communicated to the employee and an extended timeline agreed.

The investigation may be overseen by a group of individuals or one particular person, and a decision should ultimately be made on the legitimacy of the whistleblower’s disclosure once a full investigation and examination of all the evidence has taken place.

8. Responding to a disclosure

Once an investigation has been completed and the situation has been fully assessed, organisations should determine how to respond to the situation. 

If the protected disclosure is legitimate then action should be taken to resolve the situation immediately.

Alternatively, if the claims made during the disclosure are judged to have been unfounded then there will be no need for further action. It is important to note that if an investigation concludes that the disclosure was untrue it does not automatically mean that it was raised maliciously by a worker.

Regardless of the outcome, it is best practice to confirm the conclusion to the employee who made the disclosure. It will be useful to explain what investigation has taken place and any reasons for upholding the disclosure, or not at that point. 

This is the final piece of evidence which shows the importance the organisation has placed on investigating the disclosure and reaffirms the commitment towards addressing such matters positively.

9. Taking follow up action

The type of action that will be required under a whistleblowing situation will differ greatly depending on the situation, however organisations must ensure they resolve the issue entirely. Failing to fully resolve the issue in full will always run the risk of incidents being repeated again in some form.

If the disclosure relates to wrongdoing which equates to gross misconduct, misconduct or criminal activity, then the individual responsible should be disciplined appropriately in line with the internal disciplinary policy. Organisations have the power to dismiss in certain situations, however in less severe cases other disciplinary action may be required. For more information on this, see our how to guide on Managing a Disciplinary Procedure. 

Alternatively, where complaints relate to a procedural flaw or a health and safety issue, then organisations must ensure necessary changes are made in a timely manner so as not to prolong any adverse effects.

Further steps, such as organisation-wide training, management training or reviewing of internal practices, can also be considered to ensure any issues are addressed fully at this time.

10. Maintaining whistleblowing records

Although it is not essential, organisations are advised to inform the whistleblower of any action taken following the investigation and provide written confirmation of this. They should also maintain records of the date and content of feedback provided to whistleblowers throughout the duration of the procedure.

Accurate record keeping will be essential in ensuring organisations follow their existing whistleblowing policy and may also prove vital should they ever face claims for harassment or whistleblowing detriment.

The records may also be examined at any later employment tribunal hearing, therefore, it is key that records are maintained and accurately represent the events that took place.

11. Confidentiality 

The law does not compel an organisation to protect the confidentiality of a whistleblower. However, it is considered best practice to maintain any confidentiality that is requested, unless the organisation is required by law to disclose it.

Managers dealing with whistleblowing concerns should be briefed to ensure that they understand how to handle the disclosure and protect personal information — both during and after the process is complete.

Employees should be given the ability to make a protected disclosure anonymously and information about this should be within any whistleblowing policy. 

Organisations can encourage staff to disclose their identity if they feel that this will help in the investigation process, however they are under no obligation to comply and organisations should protect the anonymity of those who wish to remain anonymous. 

Remember it can take staff a lot to come forward in the first place and they are likely to be doing the organisation a favour by reporting a protected disclosure - therefore, their interests and wellbeing should be protected at all times. It may be prudent, however, to explain to the individual requesting anonymity that this may not be possible where the disclosure relates to an incident involving a small number of people or the individual can be easily identified. 

This will help manage expectations and ensure any later identification of the individual does not cause serious issues for those involved in the process.

12. Ensure employees are not penalised

It is vital that whistleblowers do not suffer any detriment for raising a protected disclosure, either during or after the issue has been looked into. 

This should be detailed in any whistleblowing policy and it is important so as not to dissuade individuals from lodging a protected disclosure in the future. 

Examples of detrimental treatment include, but is not limited to, verbal harassment, withholding contractual bonuses or dismissal.

If a whistleblower believes they have been unfairly treated because they have blown the whistle they may decide to take their case to an employment tribunal. The process for this could prove costly and would involve attempted resolution through the Advisory, Conciliation and Arbitration Service (Acas) early conciliation service.

